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ABSTRACT. Written human rights law in Europe is as scanty as in the rest of the world.
Case-law however provides considerable protection of sexual rights. It guarantees
comprehensive protection of autonomy in sexual life, also for minors, and provides protection
against discrimination based on sexual orientation. Negative attitudes of a majority may not
Jjustify interferences with the sexual rights of a minority and society could be expected to
tolerate a certain inconvenience to enable individuals to live in dignity and worth in
accordance with the sexual identity chosen by them. Compensation for interference with
sexual autonomy and freedom are awarded. This high-level protection (as compared to other
parts of the world) is however limited. It seems to be granted only in areas where it
corresponds with public attitudes and social developments. And it is seldom secured on the
national level but nearly exclusively by the European Court of Human Rights, whose case-law

is often weakened by inconsistency.
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HISTORY

Enlightenment and the French Revolution gave birth to the idea of human rights. And
it was the French Revolution which did away with all the prior criminal bans on consensual
sexual relations. The “Declaration of the Rights of Man and the Citizen” of 1789 established
the principle that “liberty consists in being able to do all that does not harm others” (Art. 4).!
Accordingly the offences, which in part were even capital offences, of “lewdness committed
with one-self” (masturbation), “fornication” (non-marital cohabitation), “leading a lewd life”,
intercourse between Christians and Non-Christians (often called a “particular abomination”),
“lewdness against the order of nature” (anal and oral intercourse, hetero- and homosexual),
prostitution, incest and adultery had been done away with. As a matter of course sexual
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violence and abuse of prepuberal children remained serious offences.

All the countries which took over the French Criminal Code (the “Code Napoléon™) or
which modelled their Criminal Code after it did the same. And with time also other European
countries followed suit, so that today in most of Europe — as a principle — consensual sexual

relations, contacts and acts with consenting partners are no longer criminal offences.’

Given this historic development and the common origin of the idea of human rights
and sexual freedom one would expect that sexuality or “sexual rights”, as we can call it, are at

the very core of human rights protection. Are they?



WRITTEN LAW

Written human rights law is scanty when it comes to sexuality. There is nothing
explicit on sexuality or sexual rights in the Universal Declaration of Human Rights 1 948.*
The same is true of the global and regional human rights treaties elaborated on the basis of
this Declaration, the International Covenant on Civil and Political Rights5 (ICCPR), the
International Covenant on Economic, Social and Cultural Rights,6 the European Convention
on Human Rights (ECHR ), the American Convention on Human Rights and the African
Charter on Human and Peoples’ Rights.8 Only the Convention on the Rights of the Child of
1989’ contains a limited reference to sexual rights when it obliges states to combat sexual

exploitation. 10

Until recently the situation at the national level was no different. Four state
constitutions in Germany -- and South-Africal ! Ecuador' and F. ijil 7 outside of Europe -- now
expressly ban discrimination and inequality on the basis of “sexual orientation” or “sexual
identity”.14 And the constitution of Switzerland of 1999 bans discrimination on the basis of a
person’s “form of life”, which term is intended to include sexual life." Since 1998 Art. 13 of
the Treaty on the Foundation of the European Community (EC-Treaty), as amended by the
Treaty of Amsterdam,'® expressly empowers the Council of Ministers of the European Union
to act against discrimination on the basis of “sexual orientation”.'” In 2000 the Council of
Ministers availed itself of this power by issuing a directive obliging the member states of the
European Union to comprehensively ban sexual-orientation-based (direct and indirect)
discrimination in employment and occupation.18 By now eighteen states in Europe have
included “sexual orientation” as a protected category into their (non-constitutional) anti-
discrimination legislation19 and also Art. 21 of the Charter of Fundamental Rights of the

European Union, adopted in 2000, bans sexual orientation discrimination.*



All these new references to sexual rights however are rather narrow and limited. The
term ““sexual orientation” or “sexual identity” usually is intended to refer to homo- and
heterosexual orientation only.21 In addition those references are made in the context of
equality-rights. That means that these constitutional provisions do guarantee equal treatment
of homo- and heterosexual persons and behavior; but they do not say anything about the
regulation of sexuality and sexual behavior that can legitimately be made in general. In other
words: those rights do not protect against undue inference with sexual life as such, they just
guarantee that such inferences burden heterosexuals and homosexuals alike and to the same

degree. They usually also do not include gender identity issues.

This scantiness of written human rights law however does not mean that it excludes
from its protection the sexual sphere. As a matter of course fundamental rights do cover
sexual life. The fact is that this it is not expressly emphasized. But the general right to privacy
and respect for private life,” the ri ght to equality and non-discrimination,” the right to
freedom of expression and information,”* the right to freely assemble and to form
associations,” and, not least, the right to life”® and the right not to be treated in a cruel,

inhuman or degrading manner,”’ can also be used to protect sexuality and sexual rights.

SEXUAL RIGHTS

But are human rights in fact used to protect sexual life by the bodies called to enforce
human rights? To give an answer to that question it has first to be made clear what sexual
rights are.” Since “sexual rights” essentially are human rights in the field of sexuality and

sexual behavior the answer can be found by referring to the central idea of human rights:



uniqueness and autonomy of the individual. Or as the German Constitutional Court” put it in
the words of the German philosopher Immanuel Kant: a human being never has to be used as
a means to an end, but always has to be the end in itself! An old Jewish saying is: if you are
destroying a single person you are destroying a world and if you are saving a single person
you are saving a world. That is exactly what human rights are about: human dignity,

consisting in uniqueness, autonomy and self-determination of the individual.*

Following that suit “sexual rights”, being fundamental rights in the area of sexuality,
would be understood to guard human sexual dignity, as manifestations of a basic principle of
sexual autonomy and sexual self-determination. This basic right to sexual self-determination
does encompass two sides. Correctly understood it enshrines both the right to engage in
wanted sexuality and the right to be free and protected from unwanted sexuality, from sexual
abuse and sexual violence. Both sides of the “coin” have to be given due weight and neither

one neglected. Only then can human sexual dignity be fully and comprehensively respected.

CASE-LAW

It is exactly that conception of sexual rights which appears in the case-law of the
European Court of Human Rights (ECHR).”! According to the Court the very essence of the
Convention™ is respect for human dignity and freedom,™ and the notion of personal
autonomy is an important principle underlying the interpretation of the right to respect for
private life.™ Safe-guarding that respect has to be based upon present-day conditions and
obligations arising from it have to be met at any time.” Attitudes of former times therefore
may not serve as justification for lack of such respect today; moreover, states have to actively

remove the negative effects which may materialize today as a result of such former attitudes.*



Analysis of European case-law in the area of sexuality and sexual rights demonstrates
that the Court in fact does protect both aspects of sexual autonomys; it also shows that such

protection provided by national courts is poor.

Freedom from Sexual Abuse or Violence

With regard to the right to freedom from unwanted sexual abuse and violence the
Court’s conception of the Convention rights is central. The Court construes those rights as not
only including the negative right to be left alone from state intervention but also the positive
right to (active) protection of those rights, against the State as well as against other private
individuals.” In addition, the Court does not restrict the right to “respect for private life” (Art.
8 ECHR) to the classical right to do what you want, but sees this right as a comprehensive
personality right, including the right to physical and moral (psychological) integrity and
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security.

On that basis the Court held that, under Art. 8§ ECHR, a State has to offer adequate
protection against sexual abuse and violence; and that in grave cases it is even under a human
rights obligation to use the criminal law for the purpose of deterrence.”” The obligation under
Article 6 ECHR to secure fair trial for persons accused of sexual abuse has to be balanced
against the obligation to protect victims of abuse; defense rights may (and in some
circumstances must) be reasonably limited in the interests of persons who are, or who are
presumed to be, victims of sexual abuse.” The duty to protect however does not bar states
from establishing a reasonable time-limit for bringing criminal charges and civil claims on the

basis of sexual abuse (prescription).41



The obligation to protect extends not just to the criminal justice system but to the
whole State, including the social welfare system. Measures should provide effective
protection, in particular, of children and other vulnerable people. While acknowledging the
difficult and sensitive decisions facing social services and the important countervailing
principle of respecting and preserving family life, the Court obliges states to take reasonable
and effective steps to prevent ill-treatment as soon as the authorities have or ought to have
knowledge of the transgression.42 If authorities fail to do so, states are under a human rights
obligation to acknowledge the failure and to compensate the victims. Compensation should in
principle include redress for non-pecuniary damage.43 The positive obligation to protect a
person’s private life also requires social services to grant a person access to her/his personal
files if this person suspects having been abused as a child, even if this person is considering

the possibility of suing the authority.44

Abuse reaching the intensity of cruel, inhuman or degrading treatment® or even
affecting life calls for particularly strong protection, as the Court classifies the rights to life
and the prohibition of cruel, inhuman or degrading treatment as one of the most fundamental
values of a democratic society46 and ranks Arts. 2 and 3 ECHR as the most fundamental
provisions of the Convention.*” In addition the prohibition of cruel, inhuman or degrading
treatment (Art. 3 ECHR) is absolute and does not allow for any exception. The test under
Article 3 does not require it to be shown that "but for" the failure of the authorities ill-
treatment would not have occurred; a failure to take reasonably available measures which
could have had a real prospect of altering the outcome or mitigating the harm is sufficient to
engage the responsibility of the State.*® If a condition of probation on a person convicted of
sexual abuse of the child daughter of his cohabitee is to cease to reside with the family, the
Court has held that the social services authorities are under the obligation to monitor the

offender’s conduct, i.e. compliance with the order.”



As States are under the obligation to secure the Convention rights in all their actions
(Art. 1 ECHR), they are barred under the Convention from deporting or extraditing someone
to another country if there is a real risk that this person will be subjected there to treatment
contrary to the Convention (such as sexual abuse)- be it by the foreign State or by private
individuals against whom this State does not afford adequate protection, even if that country

is not bound by the Convention.”

Recently the Court rejected the notion that a person under the age of consent was
always incapable of consent and that therefore sexual contact with such a person would be
violent in each and every case.”! Not to equate sexual offences against children with crimes of
violence in all circumstances does not deprive of protection of physical and moral integrity.52
The Court accepted that the applicant in question, at the age of 13 had been a willing, active
participant in the sexual acts with a 53 year old man and sought to make money out of them.
It was therefore not inconsistent with the acknowledgement of the applicant’s vulnerable and

damaged53 character to find that he was not a victim of violence. >

Freedom to Engage in Sexual Activity

With regard to the other side of the coin, the freedom fo engage in consensual sexual
activity, the case-law of the European Court of Human Rights and the European Commission
of Human Rights is based on the understanding that the right to respect for private life (Art. 8
ECHR) enshrines the right to personal development,55 to free expression and the development
of one’s personality,56 and to establish and develop relationships with other human beings57
especially in the emotional field for the development and fulfillment of ones own

personality.58 The purpose of the protection of private life lies in safe-guarding an area for
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individuals in which they can develop and fulfill their personality,59 and in securing the right
to choose the way in which to lead sexual life.® Sexuality and sexual life for the Commission
and the Court always has been at the core of private life and its protection.61 Also the German
Federal Constitutional Court includes in the protection of the right to privacy the right of the

e . . . . .. 62
individual to decide on his/her own views on sexuality.

State regulation of sexual behavior interferes with this right, and accord with the
Convention only if justified under par. 2 of Art. 8 ECHR.® Also, regulations set by an
employer are seen as such an interference if the State by its labour laws allows for such

regulations.64

The Court also indicated that public sexual behavior falls under the protection of par. 1
of Art. 8 ECHR.® This would be consistent with the concept of sexuality and sexual behavior
as essentially private manifestations of personality. Sexuality is so central to one’s personality
that, as a general principle, it should come under the notion of “private life”.°® The decision
whether private life is affected or not should not depend on whether the behavior takes place
in public or in private. Examination of norms regulating sexual behavior in public, for
instance to avoid annoyance, should always be done under par. 2 of Art. 8§ ECHR, thereby
avoiding major problems arising from the otherwise necessary decision of whether certain

conduct in fact took place in private or in public.67

Under the concept of positive obligations arising from the Convention rights68 States
must also protect against interferences from other private individuals. A State always comes
under such an obligation when there is a direct and immediate link between the protection
sought and private life. In the case of violence or abuse on the basis of someone’s sexuality or

sexual life this link is obvious. When it comes to refusal of access to premises, however, the
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State, under Art. 8 ECHR, is under an obligation to act only if that lack of access interferes
with the victim’s right to personal development and the right to establish and maintain
relations with other human beings.69 So, if there are other places where the person
discriminated against could turn to for the same purpose the state is not under a duty to act. 70
Applying these criteria in the area of employment would mean that if an employee is
dismissed on the basis his/her sexuality, the State will have to act if the loss of employment
seriously impairs the person in his/her intimate relations with other people (for instance as a
result of lack of funds, or as a result of psychological problems); it will not be so if the

measure has not such a detrimental effect.

The right to non-discrimination (Art. 14 ECHR)"! prohibits States, on non-objective
and unreasonable grounds, to refuse social benefits on the basis of one’s sexuality,

. . . 72
particularly one’s sexual orientation.

It is interesting to draw comparisons with the United States. It was there that courts for
the first time used human rights law to secure sexual rights. At the beginning of the seventies
several state courts invalidated the sodomy laws of their states. Based on privacy and equality
arguments, they declared general bans on hetero- and/or homosexual oral and anal intercourse
to be unconstitutional. This development suddenly stopped with the rise of the AIDS
epidemic. Between 1983 and 1992 no sodomy statute has been declared unconstitutional by a
court or repealed by the legislature. The courts started to act again in 1992 and the legislatures
in 1993.”° And in 1986 the US Supreme Court expressly decided that the states have a right to
criminalize homosexual anal and oral intercourse since such a ban accorded with millennia of

moral teaching.74
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AIDS did not have such a devastating effect on sexual rights in Europe. The organs of
the European Convention on Human Rights, while consistently declaring total bans of
homosexual acts to be compatible with the Convention until then,” changed their minds at the
beginning of the eighties and hitherto repeatedly ruled that a total ban violates the right to
respect for private life.”® They changed their minds according to changing public opinion
throughout Europe and according to the changing state of the law in the several member
States. Fewer and fewer States criminalized homosexuality and the Court regarded this as

decisive in its decision to depart from the earlier case law of the Commission.”’

As the Convention organs constantly in their case law refer to the legal consensus
among the member States,”® it is not surprising that it took them a lot more time to find a
violation of human rights in regulations that do not generally ban homosexual relations but
“only” establish a higher minimum age limit for them than for heterosexual acts. It was not
until 1997 that the European Commission on Human Rights declared such unequal age limits
to be in violation of the Convention,79 and it took the Court until 2003 to do s0.2° On the
national level the Constitutional Courts of Austria and Hungary, in 2002, struck down higher
minimum age limits for homosexual contact as compared to heterosexual contact.®' While the
Hungarian Constitutional Court based its decision on the view that the distinction between
hetero- and homosexual conduct was not justified,82 the Austrian Constitutional Court struck
down the law on a completely different basis. It did so on the ground that the offence was
construed in a way that allowed for legal relationships (for instance between a 18 year old and
a 16 year old) to become a criminal offence (for example, when the older partner turned 19),

which the Court considered unreasonable and therefore a violation of the right to equality.83

Also in the area of age-of-consent laws a look over the Atlantic seems to be

instructive. While in Canada in the nineties of the past century the courts also found the
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special higher age limit of 18 for anal intercourse as compared to 14 for all other sexual acts a
violation of human rights,84 in the USA that issue is still more than controversial. The Florida
Supreme Court in 1995 invalidated a statute criminalizing consensual sexual relations of
adolescents of “previous chaste character” arguing that that law violated the right of young
people to privacy,85 while the California Court of Appeals in 1998 ruled not only that such
interferences are justified but also that minors do not “have a constitutionally protected
interest in engaging in sexual intercourse” at all, thus exempting the legislature from the
necessity of giving any reason for a ban on juvenile sexuality.86 In this case the Court thus
confirmed the conviction of a 16 year old adolescent for engaging in consensual sexual
intercourse with his 14 year old gilrl—flriend.87

In Europe no such human rights cases on general age-of-consent laws are known,®
most probably due to the fact that in Europe the general minimum age limits for sexual
relations are much lower than in the USA. While in several US states minimum age limits for
sexual contact often go as high as 17 or 18,* in one-half of the European jurisdictions,
consensual sexual relations of and with 14 year old adolescents are legal, and in three-quarters
with 15 year olds.” Just one European jurisdiction (Northern Ireland) outlaws consensual
sexual relations of 16 year olds.” In only one case the European Commission on Human
Rights had to decide on the issue. In 1997 it upheld a general age of consent of 14 years,92 in
spite of the fact that in the country in question — as opposed to nearly all other jurisdictions in
Europe93 — there was no power of discretion granted to the authorities or any other means
which would enable the screening out of cases where the age limit was violated but where it is
established that there was no abuse.”* The Court however recently acknowledged the right of
adolescents over the age of 14 years to sexual self-determination when it awarded an

applicant compensation for having been prevented, between the ages of 14 and 18, from
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entering into relations corresponding to his disposition (for homosexual contact with older,

adult men).95 %

It was not until recently that the Court issued a judgement dealing with group sexual
activity. In 2000 it held that the British ban on group sex including gay male sexual activity
violates the Convention.”” What makes this judgment particularly remarkable is that the Court
did not refer to the non-discrimination clause of the Convention (Art. 14) but to the right to
respect for private life (Art. 8), thus establishing a fundamental right to consensual group sex,
which now can not be banned even if such a ban would cover heterosexual and homosexual

group sex equally.

European human rights case law has also begun to step beyond the area of criminal
law. In November 1998 the European Commission of Human Rights and the old European
Court of Human Rights were replaced by a new permanent European Court of Human
Rights.98 This new Court has already issued major gay rights decisions beyond the criminal
law. In September 1999 it declared the exclusion of lesbians and gays from armed forces to be
in violation of the right to respect for private life.”” And in December 1999 it ruled custody
decisions (in part) based on the homosexuality of one parent constituted unjustified
discrimination on the basis of “sexual orientation”.'® In 2003 the Court declared inacceptable
the eviction of a gay man from the flat he had shared with his deceased partner for years,

while surviving partners of an opposite-sex couple enjoy a right of succession of the

101
tenancy.

So, with respect to homosexuality, remarkable progress has occurred in human rights
case law. After constant rejection in the nineteen-fifties, -sixties and -seventies, human rights

claims of homosexuals are now more and more heard by the courts. The Court today
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explicitly considers discrimination on the basis of sexual orientation as unacceptable102 and as
serious as discrimination on the basis of race, colour, religion and sex.!® In the case of
distinctions based upon sex or sexual orientation the margin of appreciation is narrow and the
Court requires particularly serious reasons for such distinctions to be justified.104 Measures
involving a difference in treatment based upon sex or sexual orientation can only be justified
if they are necessary for the fulfillment of a legitimate aim; mere reasonableness is not

105
enough.

Predisposed bias on the part of a heterosexual majority against a homosexual minority
cannot, as the Court has repeatedly held, amount to sufficient justification for interference
with the rights of homo- and bisexual women and men, any more than similar negative
attitudes towards those of a different race, origin or colour.'® Society could be expected to
tolerate a certain inconvenience to enable individuals to live in dignity and worth “in

accordance with the sexual identity chosen by them”.'”’

Today not having discriminatory legislation against homosexuals, especially a
criminal ban on homosexual relations, is a pre-condition for admission to the European
Union’” and to the Council of Europe.109 The Parliamentary Assembly of the Council of
Europe repeatedly condemned discrimination on the basis of sexual orientation as “especially

odious” and “one of the most odious forms of discrimination”,"'* "'

As States are under the obligation to secure the Convention rights in all their actions
(Art. 1 ECHR), they also have to safe-guard those rights in deciding issues of deportation or

M2 If there is a real risk

extradition, even if the other country is not bound by the Convention.
that the life of the person to be deported or extradited is endangered or that this person would

be subjected to torture, or to inhuman or degrading treatment or punishment,113 deportation
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and extradition are always inadmissible, because the rights to life (Art. 2 ECHR, Art. 1
Protocol No. 6) and the prohibition of torture and inhuman or degrading treatment or

punishment (Art. 3 ECHR) do not allow for exceptions.114

If there is a real risk of treatment contrary to the Convention which does not reach
such an intensity (as for instance simple imprisonment, limited in time, for consensual
homosexual acts), and therefore such treatment “just” would affect other (not absolute)
Convention rights, deportation and extradition is, in principle, also not admissible, but it could
be justified. For such justification to be successfully invoked a government would have to
show that all the conditions for dispense from the (negative or positive) obligations arising
from the Convention right in question are met. In the case of threatening simple
imprisonment, limited in time, for consensual homosexual acts (which interferes with the
right to respect for private life, Art. 8 ECHR) for instance, justification affords that
deportation or extradition, despite those conditions, is necessary for the achievement of one of
the legitimate aims listed in par. 2 of Art. 8.1 Whereby “necessity” in this context is linked
to a “democratic society”, whose hallmarks are “tolerance, pluralism, blroadmindedness”,116
those hallmarks requiring that there is a pressing social need for the measure and that the
measure is proportional to the aim sought to achieve.''” Unless a state could establish that
deportation or extradition is so justified, for instance on public security grounds in the case of

a seriously dangerous person, the threat of imprisonment for consensual homosexual acts

should render deportation and extradition inadmissible.

The Court recently issued two important decisions on the right of freedom of religion
(Art. 9 ECHR) when balanced against sexuality and sexual freedom. In 2000 it ruled that
parents cannot object to sex education lessons in public schools on religious grounds, if such

sex education is aimed at giving the pupils objective and scientific information about human
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sexual behaviour, sexually-transmitted diseases and AIDS and if they were not a source of
indoctrination in favour of a specific form of sexual behaviour."® In 2001 the Court held that
pharmacists could not rely on their religious beliefs or impose them on others to justify
refusing to sell contraceptive pills, which are legally available for sale and, by law, can only
be sold on prescription in pharmacies; there were many ways in which the applicants could

manifest their beliefs outside the professional sphere, the Court emphasized.119

The Force of Public Opinion

Progress in human rights protection of the freedom to express one’s sexuality,
however, is based upon changing public attitudes towards the sexual behavior in question.120
In the case of a total ban on homosexual relations, for instance, it took the repeal of laws in
nearly all European states, triggered by three revolutions, the French, the Russian and the
Sexual,'?! before the Convention organs declared it a human rights violation; just a handful of
countries still kept such a ban. The same is true for discriminatory age-of-consent

regulations.122 If we consider areas involving less public acceptance, the situation seems much

worse, with the case law less positive.

When it comes to transsexualism, for instance, the Court ruled in 1992 that under Art.
8 a State has to issue personal identification documents referring to the “new” sex of the
person to protect that person’s right to withhold from others the fact of gender
reassignment.123 But it constantly held that a State need not change the birth certificate itself,
in spite of the fact that also this document also must often be presented to other persons and
that nearly all European states allow(ed) for such alteration of the certificate.'** The Court
disregarded its own often practised referral to legal consensus in the member States of the

Council of Europe. It took until 2003 for the Court’® to acknowledge that, in the 21" century,
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the right of transsexuals to personal development and to physical and moral security in the full
sense enjoyed by others in society could no longer be regarded as a matter of controversy
requiring the further passage of time to cast clearer light on the issue. It obliged States to
change birth certificates after gender-reassignment (under Art. 8 ECHR) and to allow for

marriage with a person of the former sex (Art. 12 ECHR: right to marry).126

Even more striking is the situation in the area of sado-masochism (S & M) where the
Court 1997 did not find a violation of the Convention despite the fact that the plaintiffs have
been convicted for totally consensual homosexual S&M acts without lasting negative effects
or wounding, while the courts in their home country have declared heterosexual S&M acts
legal, even when they involved acts as grave as branding of the buttocks. The Court, under
Art. 8, merely referred to the legitimacy of outlawing even consensually inflicted injuries if
they are more than just transient, and did not address the equality arguments under Art. 14,
nor did it refer to sports events regularly inflicting more than transient injuries, such as

127
boxing.

With regard to pornography there is only one case where the Convention organs found
a violation. In 1993 the European Commission of Human Rights decided that the right to
freedom of information (Art. 10 ECHR) includes the right of adults to view (gay)
pornography in the backroom of a sex-shop where no one else can be annoyed.128 However,
this decision is rather narrow: it confines the right to view and show pornography in very
limited circumstances: adults in a backroom where no-one else has access. This decision
seems to endorse a concept of sexuality that is tolerable only if kept behind closed doors, and
a view that sexually explicit material should be withheld even from sexually mature minors

simply because they are a few months short of their majority.129
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Prostitution has been considered a human rights issue only by the Federal Court of
Switzerland. It held prostitution to fall under the basic right to pursue a profession and to
make earnings; as a consequence the legislature can regulate, but not totally ban,
prostitution.130 The Constitutional Court of Austria did not follow that approach and
considered professional sexual acts outside the scope of human rights protection; but it did
hold that sexual acts for remuneration (which are not yet commercial) do fall under the
protection of the constitutional right to respect for private life and therefore cannot be
banned."*' No other courts so far have recognized the right to sexual self-determination in the

form of sex for remuneration.

The controversial issue of adoption of minors by homo- or bisexual persons was
before the Court in 2002. All but two jurisdictions in Europe allowed single adoption by a
homosexual person.132 Despite the fact that the applicant, who had been refused single
adoption solely on the basis of his homosexuality, relied on that consensus, the Court alleged
that domestic laws on adoption were very diverse and therefore States would enjoy a wide
margin of appreciation, allowing them to ban single adoption by homo- and bisexual persons
solely on the basis of their sexual orientation. That the question at issue before it was single
adoption, and not other aspects of adoption. That there was the highest possible legal

consensus among member States on that issue did not matter.' >

Same-sex marriage has constantly been considered not to be a human rights issue by
the Court since 1986"** and by the national courts so addressed."” Under Art. 12 ECHR “men
and women of marriageable age have the right to marry and to found a family, according to
the national laws governing the exercise of this right”. So the right to marry is secured only
“according to the national laws”; but this clause empowers States merely to establish the

conditions and formalities for entering, and dissolution of, marriage. They are not allowed to



20

interfere with the very essence of the right, to bar people from marriage under any
circumstances.'*® The Court did not see this essence of the right affected by a total ban on

. 137 . . ..
same-sex or transsexual marriage. ~' But recently it changed its position.

In 2002 the Court ruled the essence of the right to marry was impaired when a
transsexual person, after gender reassignment, is not allowed to marry a member of her/his

8 The Court in this judgment acknowledged the human right to marry a person of

former sex.
biologically the same sex. It is only a very small step to also grant the right to marry a person

who is not only biologically, but also genitally and socially, of the same sex, as the reasoning

of the judgment equally applies to such cases as well.

The Court stressed the major social changes in the institution of marriage since the
adoption of the Convention as well as dramatic changes brought about by developments in
medicine and science;'* and it rejected as artificial the argument that post-operative
transsexuals had not been deprived of the right to marry because they remained able to marry
a person of their former opposite sex. The Court emphasized that the applicant lived as a
woman and would only wish to marry a man but had no possibility of doing so and could

140 Also as

therefore claim that the very essence of her right to marry had been infringed.
regards (fully) same-sex marriage, the institution of marriage has undergone major social
changes and medicine and science have brought about dramatic changes. Equally artificial is
the (often heard) argument that homosexuals are not deprived of the right to marry because
they remain able to marry a person of the opposite sex. Homosexuals, using the line of
argument established by the Court in the transsexual marriage cases, live with same sex
partners and would only wish to marry a person of the same-sex; when they have no

possibility of doing so, the very essence of their right to marry is infringed. The Court also

stressed that the inability of any couple to conceive or be a parent to a child cannot be
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regarded per se as removing their right to marry. 141 Finally the Court noted that Article 9 of
the recently adopted Charter of Fundamental Rights of the European Union departs, no doubt
deliberately, from the wording of Article 12 of the Convention in removing the reference to

men and women.'*?

The Dutch Supreme Court and the German Supreme Court in their judgments of 1990
and 1993, while restricting the concept of marriage to opposite-sex couples, emphasized that
not to recognize same-sex partnerships in any way in law would violate human rights.143 Asa
result both States later introduced registered partnership for same-sex couples. The

Netherlands in the meantime also opened up civil marriage for same-sex partners.144

The Curse of Inconsistency

The protection the Court affords to sexual rights is considerably impaired by
inconsistency in the Court’s case law. Leading cases and constant case law are often ignored

by the three-judges-committees ruling on a /imine inadmissibility of an application.145

Such a Committee in May 2000 a limine rejected the application of a lesbian and gay
association which was denied registration on the basis that it did not exclude persons under
18 years of age from membership, while for heterosexual associations no such restriction was
established. The Court denied examination of the application on the basis that the restriction
was prescribed by law, pursued the legitimate aim of the protection of morals and the rights
and freedoms of others and was proportionate to the aims pursued.146 No more reasoning was
provided despite the fact that the Commission three years before had found no justification for

a minimum age limit of 18 for homosexual acts as opposed to 16 years for heterosexual
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acts.""” And this was despite the fact that the Court itself at that time had already found that

148 and as serious as

discrimination on the basis of sexual orientation is unacceptable
discrimination on the basis of race, colour, religion and sex,149 and that predisposed bias on
the part of a heterosexual majority against a homosexual minority cannot amount to sufficient
justification for the interferences with the rights of homo- and bisexual women and men, any
more than similar negative attitudes towards those of a different race, origin or colour."”
Shortly afterwards the Court declared admissible three complaints against a minimum age
limit of 18 for homosexual acts as opposed to 14 years for heterosexual acts,”" found a
violation'** and awarded an adolescent a considerable amount of compensation for having
been prevented, between the ages of 14 and 18, from entering into relations corresponding to

his disposition for homosexual contact with older, adult men. 153

In 2002 a Committee a limine rejected the application of a 16-year-old gay adolescent,
who was diagnosed as sustaining a contusion of the head after he refused to name his sex
partners during hours of interrogation by police detectives on the basis of an anti-homosexual

5% The fact that the detention of the juvenile had been decided by a police

criminal law.
official was also no problem for the Committee. According to the case law of the Court a
human rights violation is established if someone incurs injuries while with the (police)
authority, unless the authority provides a plausible different explanation for the injuries.155 In
addition the Court requires independent inquiries into such allegations and considers a lack of
such independent inquiries to be a violation of the Convention as well."”® The applicant
proved that the contusion was sustained during his stay at the police department. Nevertheless
the Committee decided not to deal with the application, merely stating that it did not find “any

appearance” of a violation of the Convention.
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Also in 2002 a Committee a limine rejected the case of a gay man who had proven his
innocence regarding an anti-homosexual age of consent offence. Despite the proof of his
innocence authorities refused to delete his data from the rogue’s gallery (photos, finger prints,
genetic data etc.) in the nation- and European-wide police databanks.'*® The man had been
found sitting in a car chatting with two adolescents and therefore he would have to be
considered a potentially “dangerous offender”. The man complained to the Court in 1998 and
before the Court dealt with the case, the data had been deleted due to the repeal of the anti-
homosexual legislation in the home-country of the man. The Committee used this deletion (3
14 years after the filing of the application and 7 years after storage of the data) to refuse to
deal with the application. The applicant would already have been afforded relief on the
domestic level, the Committee argued, so that he no longer could allege to be a victim of a

violation of the Convention."”

Again this decision goes against the constant case law of the Court, which established
that a matter before the Court is only resolved (Art. 34, 37 par. 1 lit. b ECHR) when (a) the
alleged violations of the Convention have been clearly acknowledged by the member State
and (b) the victim has been afforded adequate redress for the violation."® If a matter can be
resolved only on the basis that a human rights violation has ceased (here, by the deletion of
the data), it would mean that an illegally detained person, for instance, could not file an
application once s/he has been released; and a victim of torture could not complain because
the torturer ceased to torture. The applicant expressly relied on the case law of the Court and
the absurd consequences a different opinion would cause. He pointed to the fact that the
member State never acknowledged that the storage of the data was in violation of the
Convention and that he never received redress; even the costs and expenses of the

applications to the national courts and to the Court he had to pay himself. Nevertheless the
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Committee decided not to deal with the application without addressing the arguments of the

applicant.

In 2003 a Committee again a limine rejected the application of a gay man. The man,
under anti-homosexual legislation, had been sentenced to one year imprisonment for
consensual caressing of the genitals of a 14-year-old male adolescent, conduct which was
(and is) completely legal if the actions are heterosexual or lesbian. The man was referred to an
institution for mentally abnormal offenders and had been released five months after the expiry
of his one-year prison term. The national court, in 2001, released him upon 5 year probation,
which period of probation was clearly prescribed by law. As the national court had no power
of discretion, an appeal against the condition was futile. In addition, if the man appealed the
decision, such an appeal would have had suspensive effect, causing him to spend even more
months in the institution, solely due to his futile appeal. The applicant therefore decided not to
appeal and applied to the Court complaining that he has not been released unconditionally. He
relied on the consistent case law of the Court establishing the principle that remedies which
have no prospect of success need not to be exhausted;'®! he pointed out that the Court had
held that the rule of exhaustion of domestic 